




Water Banking Q&A






Updated 4/11/2012
Edited by Jill Van Hulle (Pacific Groundwater Group) and Peggy Clifford (Dept. of Ecology)

1) What is Water Banking?

Water banking is simply a mechanism used to facilitate the legal exchange of various types of water rights, or portions of those rights, between users.  The term is widely used to refer to a variety of water management practices. Most of the banking in our state uses the State Trust Water program as way to hold water rights so that they do not relinquish.  Some banks pool water supplies from willing sellers and make them available as credits to willing buyers; others serve as a clearing house to put willing sellers in contact with willing buyers.

The water bank could be used to help users find each other and share water if they are ever regulated or need to acquire additional water rights.  If the Water Bank uses the trust water program to facilitate the bank, it also provides protection from relinquishment for the rights held in the bank.

2) What are Trust Water Rights?

A trust water right, as defined in Chapter 90.42 RCW, is any water right acquired by the state for management in the State’s Trust Water Right Program.  Trust Water can be donated to the State – either on a temporary or permanent basis, or be purchased or leased by the state.  Trust Water rights are protected from relinquishment.  Trust Rights can be used for purposes other than instream flows including for water banking.

The acceptance of a water right into the Trust Program generally required that the purpose of use of the right itself be changed from the original use to instream flow or other uses.

3) What is the Family Farm Water Act (RCW 90.66) and how does it impact Water Banking? 
Family Farm Water Rights have special restrictions that affect the owner’s ability to place them into Ecology’s Trust Water Program and thus use them for water banking.  The Family Farm Water Act (FFWA) was enacted on November 8, 1977.  All water rights issued after this date that were issued specifically for Ag, and meet the acreage criteria, fall under the FFWA.  This act stipulated that the purpose of use for the water right could not change except in limited leasing situations or when the right is acquired by a municipality.  Its purpose was to help keep Ag water rights for family farms.  Family Farm water rights can however be sold/transferred or otherwise modified as long as the purpose of use does not change.
Since the provisions of the Family Farm Water Act specifically state that the purpose of use of these water rights is not to be changed there is a legal gray area as to whether these rights can be placed in Trust and thus be used for banking.   Ecology has however allowed Family Farm rights into the Trust Water Program in the past to help prevent relinquishment, but stresses that there is a legal gray area. 
Ecology understands that the language in the FFWA limits some water right holders from being able to put their rights in trust and protect them from relinquishment during periods of non-use, and has had conversations with the state Grange about amending the law. 
The FFWA doesn’t preclude rights from going into a bank, but they cannot be used for a different purpose of use other than agriculture.  FFWA rights can be leased by other farmers, but cannot go into the trust water program via a lease because Ecology is the only entity that can lease water to go directly into the trust water program, and Ecology can only use state funds to lease water for instream flows, which would be a change in purpose of use.  
There are approximately a dozen FFWA rights holders in each WRIA 22 and 23.

Documents/websites to review in support of answers to this question:

· http://apps.leg.wa.gov/rcw/default.aspx?cite=90.66: link to RCW 90.66 the Family Farm Water Act.

· Water Right Relinquishment (pdf)

· http://apps.leg.wa.gov/rcw/default.aspx?cite=90.14.140: link to RCW 90.14.140 for exemptions of non-use.

4) What are interruptible water rights?  Who has them, where are they located, how often and when have they been interrupted?
Interruptible water rights are rights that were issued after the enactment of WAC 173-522 and 523 which requires that those water holders curtail their diversions when instream flows are not being met.

The last time there were any interruptions was June-Sept 2007.  There were 57 interruptible surface water rights holders in WRIA 23 and 32 interruptible surface water rights holders in WRIA 22 regulated during summer 2007.
In spring 2007 the CBP and Ecology held workshops around the basin to educate rights holders about the potential for interruption and who they should contact to determine if they are going to be interrupted. 

In June-Sept 2007 water rights holders were interrupted a number of times in different basins.

The Newaukum gage showed 85 days (out of 120 days) where stream levels were not meeting minimum flow requirements and thus water rights holders who are subject to that gage were shut off during those days.

The Chehalis River gage at Porter showed 15 days where stream levels were not meeting minimum flow requirements.

The Satsop River gage showed 27 days where stream levels were not meeting minimum flow requirements.

The Wynoochee River gage showed 37 days where stream levels were not meeting minimum flow requirements. 

The most severe interruptions might have occurred during summer 2000-2001.

Documents/websites to review in support of answers to this question:

· Interruptible_Irrig_Revised (pdf)
5) How does Dept. of Ecology enforce/notify interruptible water rights?
Ecology uses USGS stream flow gages in areas of the basin and determines if the stream flow gage is not meeting minimum instream flow requirements.  Water rights holders are assigned based on their proximity to certain flow gages.  If the stream flow gage shows the stream flow is not meeting minimum instream flow requirements then the water rights holders assigned to that gage could be shut off.

Interruptible water rights holders are notified via letter (administrative appeal) about the possibility of being interrupted.  In that letter contains a 1-800 number at Ecology where irrigators call in each day to find out if they are shut off on that particular day.
Ecology has staff that do field work checking the stream flow gages and also have informal meetings with landowners. 

Documents/websites to review in support of answers to this question:

· Chehalis Watershed Interruptible Reg Process (pdf)
6) Can an interruptible water right be placed in the Trust Program so it is not relinquished? Can an Interruptible Right be used for Water Banking? 

Interruptible rights are exempt from relinquishment while they are interrupted so they do not need to go into trust during that time period.  

Yes, interruptible rights can be placed in the Trust Water Program.  A water right holder has their water right held in the Trust Water Program until the water right holder decides he/she wants to use it again.  It is not subject to relinquishment while sitting in the trust program.  Water rights may also be permanently donated to the Trust Program as a means to provide mitigation for other water supply projects.
Interruptible water rights can also be used in Water Banking; however they may be limited to the amount of mitigation they can provide.  For example, a water right that is only available 50% of the time cannot be used to provide an uninterrupted irrigation season. 

Documents/websites to review in support of answers to this question:

· http://www.ecy.wa.gov/programs/wr/market/market.html: Information on Ecology’s trust water program.

· Water Right Relinquishment (pdf)
7) How much of a problem has interruptible water rights been in the basin?

Still working on framing the question and determining the level of need currently and in the future for interruptible water rights holders.

8) Water Banking implications to using non-additive water rights (Can a ground water right supplement a surface water right?)
Sometimes two or more water rights are associated with the same property or project and the attributes of those rights are linked in such a way that they must both be dealt with at the same time.  An example of this could be a ground water right that allows for irrigation of the same property as a previously issued surface water right.  The ground water right may include special provisions that allow it to be used instead of the surface water right so long as the originally irrigated area is not increased.  Under such a scenario the surface water right may be legally valid and in good standing but cannot be placed into the Trust Program while the ground water right is exercised. 

Water Right Trust transactions can be drafted to accommodate scenarios such as this. 
Washington Water Trust (WWT) has seen it happen in others areas of the State.

9) Are certain types of water rights more valuable than others? (Does a surface water right have the same value (economically, environmentally, etc) as a groundwater right?) 
In general the more senior a right the more valuable it is, however location is an equally important factor.  Water Rights are always more valuable in areas where new water rights cannot be secured.  Generally water that has the potential to affect upper basin surface water bodies is more difficult to secure than water in tidally impacted areas.

Both ground and surface water rights can be valuable.  A surface water right has a direct, instantaneous impact on a stream whereas a groundwater right may have less immediate impact. This makes surface water rights desirable for mitigation purposes.
Reliability of the water right is a factor considered when water right appraisers (there are only a handful of very qualified ones in the western US) value water rights. Typically they will use comparable sales in the same basin for the basis of their valuation. The reliability piece is important because of the prior appropriation doctrine, where in the event of a shortage; the most junior user is cut-off to satisfy the more senior rights. Curtailment of junior users varies depending on how overly-appropriated the basin is compared to the surface water supply/timing. Reliability of the right refers to how often it has historically been curtailed. The less curtailment means it is more reliable, and therefore more valuable. The greater degree of curtailment means it is less reliable and therefore less valuable. 

The appraiser will often look for transactions involving groundwater rights as a baseline, because although they have a priority date and can be regulated under the priority system, usually are not. So generally, a groundwater right for a given volume might be valued the same as the most senior surface water right for the same volume, less pumping costs. A relatively junior surface water right that has 75% reliability would be valued about 25% less than a groundwater right (plus pumping costs) in the same basin. 
Sinking Creek Case Law

10) What are some areas of the basin that would be "ideal" for sharing water, in terms of maintaining in-stream flows for fish while also providing a benefit to the water rights holder?
This is a question we have not answered yet, but will probably get answered as we gather more information and determine the areas where the problem is occurring.
The CBP and STC should consider using available GIS information to create some mapping tools that show the distribution of water rights relative to water supply needs.
11) Is there a mechanism that would allow water to be shared upstream and downstream? 

Water Rights can only be moved from one point to another if it can be demonstrated that the move will not impair instream flows or other water users.  For that reason it is not very common for a water transfer to go upstream from the original source; however it can be done if mitigation is provided to address the impacts to the stream. 

Ecology would generally consult with Fish and Wildlife and the Tribes on transferring water upstream. There might be some mitigation required.  Transfers between ground and surface water are similarly evaluated.

12) What is relinquishment and how does it impact Water Banking?

Relinquishment is the loss of water rights based on 5-consecutive years of non-use without sufficient cause.  Water Rights may be lost in whole or in part for failure to use, and applies to the entire history of the water right.  Water rights that are not in good standing are not eligible to be changed or transferred.  Since Trust Water and Water Banking transactions are a type of change, only valid water rights may be used.

There are many specific exemptions from relinquishment including drought, crop rotation, and other instances. 

A new law was passed that will protect some change applications from relinquishment that are waiting for Ecology to process. This includes rights that are processed under 90.03.380 into the Trust Water Program (so does not include short term donations or leases - short term is under 5 years). If a landowner is “sharing” or leasing or transferring his/her right with another landowner it is also not subject to relinquishment as long as the water is put to full use under the lease.

13) If there are drought conditions and a surface water rights holder is interrupted and therefore can't use their water, will they ever be at risk of losing their right? 
No, there are exemptions from relinquishment outlined in RCW 90.14.140 that specifically says drought is an exemption.

Ecology declares drought and is usually declared by March or can be declared by Governor in the case of 2001 because it impacts crop insurance.
Documents/websites to review in support of answers to this question:

· http://apps.leg.wa.gov/rcw/default.aspx?cite=90.14.140: link to RCW 90.14.140 for exemptions of non-use.

· Water Right Relinquishment (pdf)
14) If you move a water right into a bank or the Trust Program, does it have to be “wet” water?

Yes it does. 

“Wet Water” is the amount of water that you can demonstrate that you have actually used for your project and includes the total amount of water actually diverted and used. There are some standard calculations used when you determine approximate water use.  “Wet” water is everything you use regardless of whether that use was fully consumptive or not, however in water transfers Ecology usually looks to make sure that new uses do not become more consumptive than they were previously.
 Farmers might not be willing to put a right into a bank if they have to validate it under Ecology’s rules (ex: metering).

Example in the Kittitas Basin: Validity of the water right going into the bank was been done ahead of time by a third party (The Washington Water Trust), including where the water could be used. An option for people in the Chehalis would be to bring in third party like WWT or other third party to validate the right before Ecology does the validation process. 
Documents/websites to review in support of answers to this question:

· http://www.ecy.wa.gov/programs/wr/market/market.html: Information on Ecology’s trust water program.

15) How far back does validation go? 

For temporary donations to the Trust Water Program it is 5 years. For permanent donations it could be longer, and could be for the whole term of the right. Aerial photos and other information could be used to help with validation.
16) Where are water banks working in the state and how do they work?

Walla Walla has two water sharing mechanisms: 

-1 that is functioning bank in Walla Walla, Washington Water Trust (WWT) wrote the certificates, for mitigation purposes for new wells going in for outdoor uses only.
-the other is currently a first stage banking mechanism for putting water instream, which will support future banking efforts by offsetting out of stream uses.
There are several bank operations in the Yakima and Kittitas that are based on private entities who have offered the sale of portions of their water rights to mitigate for new domestic wells (inside and outside use) as required by building permits. 
Dungeness Water Exchange: design-phase, river isn’t meeting minimum instream flows; getting closer to adopting rules which will outline the banking effort.
Examples of reverse auctions: useful for when to figure out the price sensitivity for water rights in a particular area or to help establish a water market; WWT (or other private or public party) would go in and meet with irrigators and propose a reverse auction; they want the irrigators to tell us what they would be willing to part with for a cost of a growing season (ex $25/acre). Irrigators put a bid in and WWT sets the reserve price and the amount WWT is willing to buy and then WWT takes the bid(s) which match the reserve price. This is a one buyer-many seller situation.

A lot of banks tend to be moving towards trying to solve problem by buying a certificate of water rights, where they are available, to distribute for mitigation.
Documents/websites to review in support of answers to this question:

· http://www.ecy.wa.gov/programs/wr/cro/ukwb.html: Information on an example of a mitigation suitability map for one bank already in existence.

· Summary of Water Banking-December 2010 (document)

· Super Ditch (document)
· http://www.ecy.wa.gov/programs/wr/market/market.html: Information on Ecology’s trust water program

17) There was some discussion of a water "sharing" structure in a northern county where Ecology proposed a "zoning" type of water sharing where all water rights holders share water based on where they live. Do you know anything more about this and if it is effective and supported by Ag producers? Has it been challenged in court?

So far there is no “water sharing” effort in the Skagit. There is a problem for which solutions are being developed to address. Until a solution is developed that can be evaluated, this doesn’t really have a bearing on the Chehalis proposal.
18) Where does most Washington water law originate? Eastern Washington? If so, there should be some discussion on a policy level about the different problems in Eastern WA vs. Western WA. The mechanisms that are working in E. Wa might not work in W. Wa and vice versa. Have any of these discussions happened on a policy level? If not, what could we do to help with the dialogue?
The first step to designing a water bank is always figuring out what the problem is that you want to address. Until we figure that out, we don’t know whether the situation in the Chehalis Basin is unique enough to require special legislation, which is not an easy or quick way to resolve the problem. 
The benefit of a pilot banking project in the Chehalis would be to show that banking can work in the Chehalis, and encourage others in the basin to try it.
Creating a local management unit (like an irrigation district) is one way to manage quick transfers and address issues with interruptible water rights. There are laws to set up irrigation districts that allow this in Washington State. Water could be moved around quickly to solve temporary problems within an irrigation district.
19) What are some possible mechanisms/options for Chehalis Basin Water Sharing?
Setting up a formalized “bank” might not work well in the Chehalis, it is hard to say at this early juncture, but having a good database or GIS database that is set-up and ready to use is a good interim step that would help hone in on potential sources of water during dry times for irrigators and to help identify where the need lies.

Another option might be to have a water rights holder who is willing to lease their water put their water in the trust program until it is needed to be used by those who are interrupted during dry times like dry year option examples. 
Set up a cooperative between farmers/Ag producers where they would meet to set up crop rotations and fallowing and determine who would use water and who wouldn’t. They did something similar to this in the Walla Walla and legislation was passed that exempted them from some laws while they were working on setting up the cooperative pilot effort and the process. The pilot has not been operating long enough to determine results. An irrigation district would help with this process.
Other Ideas:
Understand and use existing tools – Applications for Change, Temporary Transfers, and Mitigated Permits
Use Water Conservancy Boards to process requests to change purposes of use to facilitate Water Banking
